
Ixaminin0 lhe
Mental Health
t rXPtrRT

reparation for the examination of a mental health
expert at trial begins very early, perhaps at the
6rst interview of the client and with a thorough
knowledge of the applicable law. At the initial
interview, make note of what the issues are for
the client and what rype of mental health issues
might be evaluated. Begin thinking about how
best to prepare your client for the evaluation and
who best to perform the evaluation, if you have
any opportuniry for input with the court.
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Review rhc law ofthe jurisdiction This mav sound too

bsic, bur it is imporrant. lr does no! mr(ter how manv

custody cxes one ha tried ln our cxperience it is alwavs

usetul to look at thc srerutes with rhc Particular case rn

mind. Sratutes changc. Something new or useful o{ren

jumps out. Read and rcvicw thc relcvant cases from vour
jurisdiction. You need to have rhe law fresh in vour mind

borh for planning lhe fxamination ofthe *pert or prepar'

ing mentally for rh€ oth€r sidei examination and themes

The examinarion of a mental health experr is alwavs

mLrch more effective when rhe lawyer develoPs rhemes of

the case. The themes are th. issues thar are Pararnouni ior

rhe panicular case. A thcme may be alienarion ofone par

ent by the orher, drug or alcohol abuse, an inabilitv to

coparenr, physical or sexual abuse, or other issues thar mav

surface :frer the case bcgins

The thcmes of thc oe begin to appcar ar thc innial

intcrview Follow up and dcelop these themes as thc case

progreses. Be sure thc clicnt knows what the themes arc

and that he or she is prepared ro discus the ideas bchind

the themes with rhe e"aluator The themes give evervonc a

road map to tbe tcstimony. Connol ofthe themes gives the

lawyer control ofthe ttory" t told to the coun tn testr

In Connecticut, for many yean wc have had a designac

cd custody coun thar adjudiotes only contestcd custodv

carcs. The judges wlo sir in this court are Pr'sumcd to

have experience hearing custody cxes. Pan ofrhe coun is

a well-designed program in which a la*ycr and mental

heahh profesional ream up and donate a full dav to meec

ing with the parries, rhe parries' Iawye6, and ihe guardian

ad lncn andlor attorncy for rhe childr€n Thh ream is

given the case history a week or two before the mecting'

including the e\aluation of a menml health expen or

What is painfullyclear in many ofthese team sessions at

the custody coun h rhe degre€ ro which rhe airornevs tor

th€ parri€s are not ProPerly prcpared for rhe ttial becausc

rhey have nor rhoughr our what i' really rele"rnt ot impot'

rant in this panicular custody case. ln the case ofthc cval-

uaror, frequendy he or she hu not be.n told whar is

required for this particular judge or case with sPeci{icitv'

Regardless of whethcr the mental heahh evrluator was

appointed by the court from its own lisr of evaluarors or

was appointed at the recommendation and agreement ot

the attorneys, rhe evaluator oftcn is unpreprred or under-

prcpared for the task by the attorneys and thc court

mighr risk purting the iudge to sleep On the other hand,

cven ifthc experr is well knowD io rhc courr and has Par
ticula. and p€rrin€nl exPerdse, such s in diagnosing and

ftating of substancc abusc or sexual abuse' rhc lawveri

qualifiing ofthe cxpen should emphasizc this expcnhe ln

conrrast, ifthe qaluaror is not known to th€ court and P€c
haps is new to this line ofwork, caretul planning as to how

m bcst showcare (or discredit) the €xperts' educerion or

experience is equally importanr. hok for relevant arricles

or raidencies and do not forgct orher life cxperienccs' suth

as having been a teachcr or Parent or having other relared

Knowlcdge ofthc judge cannor be overesrimared How

sophisricatcd or unsoPhistiated about psychological issues

r rhe.ounr Rcsearch r l l  reporred.;se'  looking not iust
for results, but also for the complexity of issues relating to

Not alt menral hcalth evaluator are equal in expenence,

tnining, forensic skill. ability to aniculate findings on the

witness stand, or diagnostic compctence. Therefore' it is

very imporrant ro krow your exPertt srrengths and weak-

nescs. Fxpens should not stretch bcyond their comPeren'

cy or abilnies. Yet, the "hired gun rypes do it all the tine.

Kaowing your expert includes finding out whaher the

judge hx experience with rhe expcrt and whether the experr

knows the iudge from tesrimony in Pr*ious cases. a weu as

Gnding out how expericnced the cxPerr is in Performing
ewluations in custody ca5€s

only afrer you how rhe evaluaror's strenghs and wcak-

ncscs can you begin to formulatc your approach to direct

or cros-examinadon. For example. if the expen is well

known to rhe coun, spending a grcar deal of time on her

expcrierce or his rnining mey not be useful and, in fact,

It is alrlrlays
useful to look

at tfre statrrtes.
Statrrtes change



mental hedth. Callcolleegucs and discuss their qPcri€nc€s

wirh the judge. lf the judge is unsophisticatcd, you may

nccd to do much more educarion and insrrucrion through

rhc wnne$. Although judges somerimcs think rhar having

children or grandchildren qualifies them to mak€ custody

decisions, hclping rhe court to undcrstand ccrtain dcvclop-

mcntel nsues will no doubt ari't your cxP.r'. For cxamPle

where one or borh panics havc a diagnosis, *alk thc wit-

ness 
'h,ouBh 

,t leas' rhe bur* of thc DSM IV-TR h'fore

allowing thc witncss to tcstiry about thc specifia of the

diagnosis. On crcs, thc samc cxcrcise is usctul to show rhar

rhe exocrt did not corrccrlv consider urious crireri: ofthe

v"rnticrl 
--ual. 

or thar he or she lefr out imponanr

clinical information, or that rcsults ofpsychological rcsting

arc lomplet.ly ar odds wirh the DSM IV-R criterir or

What arc your strengths ard wczknascs? Thcrc is absol-ttc-

ly no downsidc to hiring a mcntal he.lth consultant to edu-

catc md advisc you on isucs rclevmt to your c:sc that you

may not undcrstand. Such a consultent can dircct you to

articler and/or othcr expcns in a sP.ci6c tPccielry and ths

givc you grezt insighr. A consulwt should also be ablc to

inform you about the badground. srrengths' dd p€rhaPs

even biara of the tcsrifring evaluator'
Bc clcar abour rhc rcaons or issucs for thc cvaluation.

As pointcd our at rhe ou$cr, both rhe ettorn€ys end rhe

evalurtor nccd ro undcrstand what the court expects frcm

rhe e.aluation. lfrhe cou'r t rhc ptntuntc ltu stage s<m'

ply appointing en exp€rt and the issucs of thc ac are ill

de6ned, it is the obligation of both thc anorncy and the

expen ro know whar is ne€essary in rhis Particul.r 6€.

Onc ofthe most painfut realitics about custody cas€s is

that many judges and lawyers and some mental hcalth eval-

uarors bcli*e thar all custody calcs and evaluations {€ like

hotel rohes on izc ftr a/l Anyonc who hu done this

work for many years knows this is simPly not tru€ For

cxample, mosr cvaluators b€lieve that the most imPo.tant
part of thc ewluation----wen more than tcsting-i! th€

clinical intenicw. Certain[ n is the most difficult pan of

cros!-examination. Not all pmies in a cusrody cale are the

then childrcn. Questions of naturc verus

nurture abound, for example. Thereforc, at the ouser

establish what kind ofcustody casc it is.

1]  ls thi ,  r  o 'e of io inr phy*icr l  venus Primirv resi-

dcncc bcrwcen two pcoplc who have an establishcd rrack

record of parenring rime predi"orcc rnd one is now trying

to presure or punish thc oth€r by claiming joint Physical

2l Is joint lesl vesus solc legal custody the issue? Is

one parcnt trying to punish rhe orher by claiming to be the
"decidel) Most families have always shared this role, so

ltlrhd'qhd',fufu'|d

why now suddenly is there a 6ght?

3l h rhi' a rc-"val or relocation case? In our €xPeri-

ence, thcse are rhe mosr difficult ofall cascs. tue you like-

ly to havc a judge who is krown to be biased in favor of

wom€n in a alocarion case? Or is the iudgc blindly

opposcd ro rclocarion in all cncumsranccsl k your lew

"besr interests of the children" or "best intcrests of the

4] what arc th. ages of the children? Do rhc children

have strong prcfcrcnco, and what does your state law say or

the judgc fccl about that? tue hcarsay sratemcnts "fthe 
chil'

drcn perrnitted? Is there a concern that on€ or both Parenrs
arc alicnating the other parcnt ot abusing the childrcn?

5l Does eithcr parry havc a history of mental illness)

Do onc or morc ofthc children havc special nccdsi Can the

panies rfford a tull-blown c'.rsrody evaluation and' if not'

what will thc coun ordcr?
6l Does thi. f:mily have a history of d;'sfuncrional

behavior? To what dcgrcc arc the childrcn alrcady cxhibit-

ing dystuncdonal behavior?

7l k thcrc a history ofdcohol or substancc eb"sr? Mosr

mentd hcalth profdsionals bclicvc thar an activc alcoholic

is morc difficult to cvaluate bccause drugs or alcohot mask

underlying mcntrl hcalth disorders.

8l tuc thcre allcgations ofscxual abusc or misconduct?

Is there a history of scxual abusc in cnhcr parcnt's child-

hood, and is it being rcplicatcd in adulthood?

There is
absolrrtely no
downside to

hiring a rtrental
health colrsrrltant to

educate you on issrres
relevant to Yorrr Gase

Some evaluations sct forth dctails about cach Par€nts
psychological make-'rp without ever rclating the ;ndividual

traits to thc issues in the casc. While ir may make for intcc

esting rcading for somc, this is not helpful to the court or

your clicnt. Once you have andlurd what kinds of issues

arc rclevant ro your case, thc mental hcalth evduator musr

understand them from your point of view How do you

accomplish this? Sometimes you can ralk direcdy wnh rhe



cvaluaror eithcr by agrccrncnt of th€ paniet or 3t the
rcqucst of thc cvalurtor. If you can"or, thco prcpar your

clicnt. Most cvaluators, in thcir first and substqucnt scs-
sions, will ask thc parcnt why hc or shc is thcrc and what
isue thcy want thc cr:luator ro cxplorc Prcptc your

clicnt to discrxs this, cvcn if it is ncvcr askcd.
If1"ou know thc isucs bcforc thc craluadon staru, con-

sidcr asking thc coun to oldcr thc mentel hcalttr cvz.tuator
to bc guidcd by a list of quctions. Hcrc arc two listr of
qucstions fiom two acmal c$cs. Thc first lisr, .gr€cd to by
rhc pania and ordcrcd by thc doun in adrrncc, euitcd in

rhc coun-appointed psychiatrist isuing two rcporrs total-
ing 100 p4cs.

Thc cveluaror is insrructcd to focus on the panics' pt-

cnting capacity, thc prychologiel and dcvelopmcntal
nccds of thc childrcn, and thc rcsulring fit Thc cvrlurtor
should cmploy a psychologist to do Ps'€hological tcsring,
as hc dccms appropriate, makc colleer:l conaca, and

aasrcr rhe following qucrdons:
1l oocs cithcr palty pr.scnt a ph'ricd or cmodond

dangcr to himsdf, hcncl[ ot thc childrcn? (In this ca!c'
rllcg:tions of rhis mrurc wcrc bcing madc )

2l Docs cithcr pany rcquia ongoing ps5hologicd or
psychirrri( rrcatmcnr? (ln thn casc, bod Panics wcr. in
tratmcnt, and onc P3ny was making scrious allcgations
rbout thc othcr's rncntal helth.)

3l Doe citha ptty prctnt any istuc dat may intcr-

ftrc with his or hcr ability m cffcctivcly ptent thc chil-
drcn? (Both sida wcrc m&ing dl€gadons of dcohol and
&ug abust.)

4l Is crch pany capablc of p:rcnting thc childrcn?

5l k cech ptty capablc ofcoparcnting? ffhis is a mejor
comPoncnt ot cv€ry casc rn our court!.,

6l Docs cithcr pany prcscm any signific:rt issu.s r€l€-
vanr to th€ ddcrmin.tion of lcgal rnd physical custody?
(Thcrc wcrc significant issucr, including on€ P.ny caught
on trpc corching a child to li€ to his thcnPist.)

7l Docs cithcr pany havc: mcntal disordcr and, ifso,
what is your diegnosis of thlt disord€d (This v/:s a maior
issuc in thi.s casc.)

8l Is thcrc a truc brsis in frct fot allcgation: that r child

ha.s ben sarudly abuscd? (Onc party w* mrking allcge-
rions ofssu.l abu!., which mcant tcst5 a intcrvicws had
ro includc this.)

9l Doa cithcr peny havc a substencc usc disordcr,
including dcpcndcncc, abulc, intoxic2tion, or withdr.Ed?
flhis was a maior isuc in the asc. Thc erduator hircd a

scprntc alcohol and drug abusc cxpcn )
101 Hzs cithcr pty aacmptcd to dicnatc any ofthc

childrcn ftom thc other prny and, if so, to what qtentl

(A major issuc in thc c.s.. )
Thc cvaluator in qucstion wrotc a comprchcnsivc initial

rcport of somc 70 pagcr, induding about l0 prga et thc

end answering thc specific 10 qucstions. A latcr up&tc of

thc findings wrs rcquatcd by th€ court, rculting in .bout

30 prgcs of findings by thc coun. Aftcr six &p of dcposi-
dons taken by thc attorncy for thc morhcr rnd twclve days
on thc witncsr sr.nd in court, couplcd with contcmptuous
bchavior by thc mother, thc court rnadc numcmus findings
bascd on rhc tctimony of rhc cvdu:tor, awerdcd tull cus-
tody, lcgal and custodial, to rhc fathcr of four children
undcr thc agc of t0, rnd gavc thc mothcr onc hour a wcck
of supcrvircd visitation, which could incrcasc if rhc rnoth-
er followcd stcps rclaad ro hcr sobricry Vc arc frmiliar
with this casc bceusc wc wcrc co-counscl for thc father
rnd wc h:ndlcd all scven mcdiel ad mcnrat hcdth wit-
nascs, plus fivc hospinls end trcatmcnt frciliries et dcpo-
sition and trial.

Thc sccond list of quations w:s scnt to a pqrhologist
in r postjudgmcnt modificadon of physicel and lcgal cus-
tody, which was thc third timc back for thae ptcna.
Thos. qucrtions wcrc:

1l Doc! thc child sutrcr from aay psychologicd
dnordcri

2l Do a'y ofthc adula nccd thcnpy a.s: condition to
conrinucd conract with thc minor child?

3! f anyonc rncmptiry to manipulzte thc child in

oldcr ro obain ar adnnt g.ous posirion in rhc currcnt
lcgd rction?

4l Do you rcommcnd any changcs to thc currcnt cus'
tody :nd/or ecccss oldcn and, ifso, why?

5l Do eny ofthc adults put thcir wcllirc, w:r$, and/or
dcsircs bcforc rhat of thc child?

6] Do rny of thc adults rnempt to undcrminc thc
chiHn rchdonship with rllc othcr parcnt, stcpmothcr, or
significant orlrer? (A major issuc in this ca!c.)

7l Docs cithcr prrcnt providc e morc consistcnt ard
nunuring cnvironmmt?

8l nocs cithcr pany pracnt any rncnrzl halth isus

that rnay intcrfcrc with his or hcr ability ro parcnr thc child
cFccdvclyl

9l k cach pany capablc of parcnting thc child in an
cffcctivc way?

101 k cach pany epablc ofcoPAr.ntint?

111 Do :ny ofthc adula havc a ncntel disordcr and, if
so, wher is that disordcr?

If thcr g'pcs of qucstions h:vc not bccn givcn to rhc
cvduator bcforc thc cr'aluation, thcy can bc uscd rnd

edaptcd o thc dircct or cmss of thc cxpcn, dcpcnding on
thc hcrs of crch ca.sc al thc statutcs and czsc law of your

star.. An cvalurtort opinion must bc pro€ntcd in rhc con-
tcxt of thc law of your statc to give thc coun a concrctc
fooring for its findings and ordcrs.

A custody crrluator is nor r witncs you should handle
by thc scat of lour Frrs. Rcmcmb.r, cvcn though thc
cxpcn is on your turf in coun, hc or shc hrs probrbly for-
goncn morc than you will cvcr know about this 6cld. Bc
wcll prcparcd. If you arc doing thc direct otrminetion of



rhc €xperr, insisr on sifting down wirh rhe €vdu.tor in peF
sor to prepare fo. rial. Obviousln your expcn should not
lct you dircct his or hcr testimony, but rath€r be rcccptivc
to rhe list ofqucstions you prcpare for thc cxpert to answcr.

It docs not martcr how expcrienced rhe ereJuator is;
cach cart is differcnt. Thc facts arc diffcrcnt, and thc per'
sonalitics of thc anorneys are diffcrcnr. It will help thc wit'
nes to have 

'omc 
rda ofwhat to apcct on cros-eami-

nation. A skillcd cxpcn can hclp you anriciparc quctions
on cros. You nccd to know ahcad of tim€ whar thc cxpcrt
think and how to h:ndlc prnicular issu6 or qu.rrions.
Mo$ expers .ppreciac thc dme and effoft requir€d ro 'ger
it right" in coun and will coopcratc, provided therc is no
court ordcr prohibiting thc contact.

Unfortunatcly, €ourt5 somctimcs forcc mcntal hcalth
cxpcrrs to tcsdry *,ithout thc prcFration awardcd to any
othcr witnest. An cthicrl cveluator will try to aidc 1ou in
the search for thc truth and thc bcst interests ofthe chil-
drcn. Thc hircd gun will try to ourwit 1ou, which r sophis-
tiercd judge will quickly idcndfr. Organiz your thcmc
for rhe cesc in accordancc with rhc cvaluatori ratimony
ud rcport and thc contcnts ofhis or hcr 6lc. (Sce Harmon,
pe9.34.)

In summary, dircct cxamination should includc cstats
lishing thc cvaluator's credentials, going through the evalu-
ator's proces and protocol, whrt hc or shc ha.s done, and
horv much tirne wes spcnr. Then hir rhe highlights of the
rcpon beforc eliching thc opinion. Do not rush. Lt th€
erzluator anser crch qucstion or cvcn thc ultimerc quev
rion, if requarcd by thc coun or allowed. Keep your
theme in mind and clar i f i  the opinion u to those ropio.
such a5 alcoholism, alicnation, ctc. In short, lay it out for
thc iud$ and do not m.kc thc judg€ gucs' or assum€. You
might considcnsing some hlpotherical qucstions ba!€d
on facts established rt trial, which the expcrr did not know
at thc timc ofrhe erzJurion. The cxpcrr cln bc rskcd ro
apply rhc no informarion to any ofthe rclour quotions

On €ross-examinarion expose the weakncsscs of dc
cxpen by way of experience, qualificarions, or rrdning,
using whrt you learncd thrcugh dcposirions. Avoid doing
discovery at rrial ar we havc all bccn taught. Dccidc ahcad
of timc whcthcr 1ou want to (or can, bascd on thc factd
wholly discredit thc expen or jusr dcvelop holcs in his/her
work on thc casc to rcducc thc judgci confidcncc in thc
opinion. Have specific gozls for cros-examinarion. Makc
sure you do nor simply follow rhe notes yo'.r rook during
the direct exanination. This will onlv let thc waluator
rcpcat all of thc damaging tcst;mony. Do not aik qu€stions
simply bccause you can and it is your turn. Thercfore, do

wery topic. Choose your areer of focus for

n*-d.o^b|',jE|dhld

cross-cxaminarion, makc your point, ajd movc on.
Finallv, in some ascs, lawycrs will hire an cvaluator

becausc thc court-eppointed evalurror'f tepon wa biacd,
unprofcssional, incomplcte, or bccause thc clicnt or thc
le*ycr did not likc or :grcc with the opinions. At tim€s,
hiringa differenr cxpen, who probablywill not ger ro m€€t
rnd intcrvicw both sidcs, is ncccsary Howcvcr, this dcci
sion is fr:ught with dangcr. Thccounwill automaticallybe
suspicious unlcs thc ncw cxpen is a well-known and erhi-
cal profasional who would not be doing rhis but for a gcn-
uinc diFcrcnce ofopinion. Going out ofsratc to 6ndsome-
one is usudly a bad idca. Your dircct cxamination ofsu€h
m e"raluator should bc rhcmc-sensitive. concisc. and to rhe
point. Cross should be b:sed on wherher and how much
you rcally necd o do n. Rcmcmber, this is where thc rule
is cspccially importmt about not ask.ing questionr iurr
bccausc it is your turn. On thc othcr hand, do not hcsuate
ro point out to thc court thc biascd or limit€d knowlcdge

Onc lsr nore This erriclc is nor inrcnded ro be a com-
prchcnsivc ncrtisc on dirccr and cros-cxmination. Rathcr
it cxplores how ro prep:rc youralf rnd your apcn for
trial-fron rhe 6rst intcrview of the dicnr in s"-. **.
As you prcparc for rhc trirl rctimonn sn down and acrual-
Iy writc our thc qucstions you plan to ask, think about thc
thcmcs, thc facs of thc casc, thc craluator's rcport, and thc
law' You may not u!. thcsc .xact quAtions in thc court-
room, but thc cxcrcisc ofwriting thcm out will highlighr
problcms and inconsistcncics you must addrcs. Preparing
rhe qucsions rhead of rime *ill give you r chrnce ro ger n
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